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(5) In determining whether a firm has 
committed a ‘‘knowing’’ violation of a 
flammability standard that warrants 
imposition of a civil penalty, the CPSC 
considers whether the firm had actual 
knowledge that its products violated 
the flammability requirements. The 
CPSC also considers whether the firm 
should be presumed to have the knowl-
edge that would be possessed by a rea-
sonable person acting in the cir-
cumstances, including knowledge that 
would have been obtainable upon the 
exercise of due care to ascertain the 
truth of representations. 15 U.S.C. 
1194(e). The existence of results of 
flammability testing based on a rea-
sonable and representative program 
and, in the case of tests performed by 
another entity (such as a guarantor), 
the steps, if any, that the firm took to 
verify the existence and reliability of 
such tests, bear directly on whether 
the firm acted reasonably in the cir-
cumstances. 

(b) Applicability. (1) When tested for 
flammability, a small number of tex-
tile products exhibit variability in the 
test results; that is, even though they 
may exhibit Class 1 or Class 2 burning 
characteristics in one test, a third test 
may result in a Class 3 failure. Viola-
tive products that the Commission has 
discovered between 1994 and 1998 in-
clude sheer 100% rayon skirts and 
scarves; sheer 100% silk scarves; 100% 
rayon chenille sweaters; rayon/nylon 
chenille and long hair sweaters; poly-
ester/cotton and 100% cotton fleece/ 
sherpa garments, and 100% cotton terry 
cloth robes. Between August 1994 and 
August 1998, there have been 21 recalls 
of such dangerously flammable cloth-
ing, and six retailers have paid civil 
penalties to settle Commission staff al-
legations that they knowingly sold 
garments that violated the general 
wearing apparel standard. 

(2) The violations and resulting re-
calls and civil penalties demonstrate 
the critical necessity for manufactur-
ers, distributors, importers, and retail-
ers to evaluate, prior to sale, the flam-
mability of garments made from the 

materials described above, or to seek 
appropriate guaranties that assure 
that the garments comply. Because of 
the likelihood of variable flammability 
in the small group of textiles identified 
above, one test is insufficient to assure 
reasonably that these products comply 
with the flammability standards. Rath-
er, a person seeking to evaluate gar-
ments made of such materials should 
assure that the program tests a suffi-
cient number of samples to provide 
adequate assurance that such textile 
products comply with the general 
wearing apparel standard. The number 
of samples to be tested, and the cor-
responding degree of confidence that 
products tested will comply, are to be 
specified by the individual designing 
the test program. However, in assess-
ing the reasonableness of a test pro-
gram, the Commission staff will spe-
cifically consider the degree of con-
fidence that the program provides. 

(c) Suggestions. The following are 
some suggestions to assist in com-
plying with the Standard: 

(1) Purchase fabrics or garments that 
meet testing exemptions listed in 
§ 1610.1(d). (If buyers or other personnel 
do not have skills to determine if the 
fabric is exempted, hire a textile con-
sultant or a test lab for an evaluation.) 

(2) For fabrics that are not exempt, 
conduct reasonable and representative 
testing before cutting and sewing, 
using standard operating characteristic 
curves for acceptance sampling to de-
termine a sufficient number of tests. 

(3) Purchase fabrics or garments that 
have been guarantied and/or tested by 
the supplier using a reasonable and 
representative test program that uses 
standard operating characteristic 
curves for acceptance sampling to de-
termine a sufficient number of tests. 
Firms should also receive and maintain 
a copy of the guaranty. 

(4) Periodically verify that your sup-
pliers are actually conducting appro-
priate testing. 

FIGURE 1 TO PART 1610—SKETCH OF 
FLAMMABILITY APPARATUS 
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FIGURE 2 TO PART 1610—FLAMMABILITY 
APPARATUS VIEWS 
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